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UNITED STATES ERNVIRONMENTAL PROTECTION AGENCY
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REGION 2
280 BROADWAY
.
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£ st NEW YORK, NY 100071866
June 9, 2020

UNITED PARCEL SERVICE DELIVERY

Robert Rosselli, President
Brooklyn Resource Recovery, Inc.
5811 Preston Court

Brooklyn, New York 11234

Re: Request for Information Pursuant to Section 114 of the Clean Air Act,
Reference Number: CAA-02-2020-1456

Dear Mr. Rosselli:

The Clean Air Act, 42 U.S.C. §§ 7401 et seq. (CAA or the Act), at Section 114,42 US.C.

§ 7414, authorizes the U.S. Environmental Protection Agency (EPA) to require submittal of
information, among other things, to assess compliance with the Act and regulations promulgated
pursuant to the Act. In accordance with Section 114(a) of the Act, this Request for Information
(Information Request) requires Brooklyn Resource Recovery, Inc. (BRR) to submit information
with respect to its facility located at 5811 Preston Court, Brooklyn, New York 11234 (the BRR
Scrapyard).

Pursuant to Section 114 of the Act, this Information Request requires BRR to submit the
information described in Enclosure 1. Failure to submit the requested information is a violation
of Section 114 of the Act, and may result in an order to comply, an order for administrative
penalties, or a civil action for penalties and injunction requiring compliance pursuant to EPA’s
enforcement authority provided in Section 113(a) of the Act. (See Enclosure 2). In accordance
with Section 113(c)(2)(A) of the Act, any person who knowingly makes any false statement,
representation, or certification, or who omits material information from or knowingly alters,
conceals, or fails to file a response to this Information Request, may be subject to criminal
action.

You may choose to assert a business confidentiality claim covering all or part of the information

submitted. You may not, however, withhold any information on that basis. In order for EPA to
consider a claim of business confidentiality for one or more of the documents submitted by you,
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a cover sheet, stamped or typed legend, or other suitable form of notice must be placed on or
attached to the document, with language such as “trade secret,” “proprietary,” or “company
confidential.” Any portions of non-confidential documents that you believe are confidential
should be clearly identified and may be submitted separately to facilitate identification and
handling by EPA. For each confidentiality claim, the date or occurrence of any event after which
the information can be released should be indicated, if applicable. If no confidentiality claim
accompanies the information received by EPA, all information submitted as part of your
response may be made available to the public without further notice to you. EPA will disclose
information covered by a confidentiality claim only to the extent allowed by, and in accordance
with, the procedures set forth in EPA’s public information regulations, 40 C.F.R. §§ 2.201 et seq.
(See 41 Fed. Reg. 36902 (Sept. 1, 1976)).

In order to comply fully with this Information Request, your response must include a completed
Certification of Response (see Attachment to Enclosure 1), notarized by a notary public, and
signed by you or another officer of your company. Your responses to the questions in Enclosure
1, including all supporting documents and the Certification of Response, must be submitted to
EPA in accordance with the schedule set forth in Enclosure 1 to:

Robert Buettner, Chief

Air Compliance Branch

U.S. Environmental Protection Agency
Region 2 Office

290 Broadway, 21st Floor

New York, New York 10007-1866

EPA acknowledges that the COVID-19 pandemic may be impacting your business. If that is the
case, we will consider your specific circumstances in determining an appropriate timeline for
responding to this Information Request, while still ensuring that the Agency receives the
information it needs to timely confirm your company’s compliance with the CAA. The
requested information shall be submitted to EPA within the 30-day timeline specified in Part 111
of Enclosure 1. You may request an extension of this timeline to respond i writing to Mr.
Buettner at the above-listed address. Please include the reason(s) for the delay in responding and
include the requested subsequent date for responding. In order to allow sufficient time for
review, any such request for an extension of time must be made at least ten (10) calendar days
prior to the date on which the requested information is due to EPA. An extension of time will be
effective only if granted by EPA in writing.

Please include the above-cited Reference No. CAA-02-2020-1456 in any and all of your
response(s) to this Information Request. Further, if within one year of the date of this
Information Request, you obtain information different from, or in addition to, the information
provided, or if there is any change affecting the information submitted, you must notify EPA and
submit the relevant information no later than twenty (20) calendar days after such information
becomes available.

CAA-02-2020-1456 2
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You may address any questions concerning this matter to Joseph Cardile in the EPA Region 2
Air Compliance Branch at cardile.joseph@epa.gov or at 212-637-4054. We appreciate and look
forward to your prompt response.

Sincerely,

T

Dore LaPosta, Director
for Enforcement and Compliance Assurance Division

Enclosures

CAA-02-2020-1456 3
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ENCLOSURE 1

INFORMATION REQUEST LETTER PURSUANT TO SECTION 114 OF THE CLEAN
AIR ACT, REGARDING THE BROOKLYN RESOURCE RECOVERY SCRAPYARD
LOCATED AT 5811 PRESTON COURT IN BROOKLYN, NEW YORK

Pursuant to Section 114 of the Clean Air Act, Brooklyn Resource Recovery, Inc. (BRR) shall
supply the requested information below. The requested information must be submitted in
accordance with the instructions in Part I and the schedule set forth in Part III, below, unless
EPA grants, in writing, an extension of time to respond.

Part I: Instructions

1. Provide all responsive documents in Portable Document Format (PDF) or similar format,
unless otherwise requested in specific questions. If the PDFs are scanned images, perform
at least Optical Character Recognition for “image over text” to allow the document to be
searchable. Submitters providing secured PDFs should also provide unsecured versions
for EPA use in repurposing text.

2. When specific questions request data in electronic spreadsheet form, provide the data and
corresponding information in editable Excel format, and not in image format. If Excel
formats are not available, then the format should allow for data to be used in calculations
by a standard spreadsheet program such as Excel.

3. Provide electronic submissions on physical media such as a flash drive, or
another similar item.

4. Provide a table of contents for each flash drive containing electronic documents
submitted in response to our request so that each document can be accurately identified in
relation to your response to a specific question. We recommend the use of electronic file
Jolders organized by question number. In addition, each flash drive should be labeled
appropriately (i.e., Company Name, flash drive 1 of 4 for Information Request Response,
Date of Response).

5. Documents claimed as confidential business information (CBI) must be submitted on
separate flash drives apart from the non-confidential information. This will facilitate

appropriate records management and appropriate handling and protection of the CBI.

6. Certify that the attached files have been scanned for viruses and indicate what program
was used.

7. 1If you have no information or documents responsive to a request, please so state in your
response.

CAA-02-2020-1456 1
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8. Where documents or information necessary for a response are neither in your possession
nor available to you, indicate in your response why such documents or information are
not available or in your possession and identify any source that either possesses or is
likely to possess such information.

9. To the extent that a document is responsive to more than one request, please so state and
provide only one copy of the document.

CAA-02-2020-1456 2
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Part 11: Definitions

All terms used in this Information Request shall have their ordinary meaning unless such terms
are defined in the Act, 42 U.S.C. §§ 7401 et seq., or other CAA implementing regulations.
Where reference is made to the EPA regulatory provisions, you should also apply the applicable
federally-approved state provisions when appropriate. Additional terms are defined as follows:

1. The terms “document” and “documents” shall mean any object that records, stores, or
presents information, and includes writings, memoranda, records, or information of any
kind, formal or informal, whether wholly or partially handwritten or typed, whether in
computer format, memory, or storage device, or in hardcopy, including any form or
format of these.

2. The term “Facility” shall mean BRR’s Scrapyard located at 5811 Preston Court in
Brooklyn, New York.

3% 4é

3. The terms “you,” “your,” or “BRR” mean the following: the addressee of this
Information Request, Brooklyn Resource Recovery, Inc.

CAA-02-2020-1456 3

ED_006261A_00000135-00006



Part 11I: Specific Information Requested

Information You Are Required to Submit to EPA

BRR must respond to this Information Request pursuant to Section 114 of the Clean Air Act.
BRR must provide the following information regarding its scrapyard located at 5811 Preston
Court, Brooklyn, New York 11234 (BRR Scrapyard), no later than thirty (30) calendar days after
receipt of this request.

1. Identify the person(s) responsible for answering each question set forth below in this
Information Request. Include with your answer each person’s name, job position/title,
and a description of the person’s responsibilities. Also state how long each person has
been in that position, and if less than three years, what other positions each held in the
three-year period prior to receipt of this Information Request.

2. Provide the name(s) of the legal owner(s) and operator(s) of the metal shredding
operation located at the BRR Scrapyard.

3. Identify all entities affiliated with the BRR Scrapyard, such as parent, subsidiary, and
sibling corporations. Explain the ownership relationship between the BRR Scrapyard and
these entities.

4. Identify the person(s) responsible for environmental compliance at the BRR Scrapyard
identified above.

5. Provide a comprehensive description of the operations conducted at the BRR Scrapyard.
Please include brief descriptions of how the BRR Scrapyard:

i. obtains metal scrap materials from its upstream suppliers, including a
description of private and commercial sources of metal scrap materials
received on-site and from off-site sources;

ii.  processes metal scrap materials at its facility;

iii.  transports its processed scrap metal from the site, including a brief
description of the types of companies or entities that utilize its
processed scrap metal.

6. Provide copies of a technical information drawing(s) or layout(s) of the BRR Scrapyard,
that include detailed depictions of the hammermill shredder in both plan and section
view.

CAA-02-2020-1456 4
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7. Provide a list of all major operational equipment related to the shredding process,
including all heavy-duty equipment and heavy machinery upstream and downstream of
the hammermill shredder, used at the BRR Scrapyard. Please include a brief description
and the application of each item listed.

8. Provide the installation date, startup date, and manufacturer’s rated capacity (in
horsepower) of the motor used at the BRR Scrapyard to operate its hammermill shredder.
Include the name of the manufacturer, model number, and the motor type (i.e., electric or
diesel). Provide this same information for any backup motor(s) at the BRR Scrapyard or
owned by the BRR Scrapyard but stored elsewhere.

9. Provide the installation date, startup date, and the manufacturer’s maximum design
operational capacity (in gross tons per hour) of the hammermill shredder used at the BRR
Scrapyard. Include the name of the manufacturer, the model number, size of the actual
shredder box (in inches), and the number of hammers used in the shredder box. Provide
this information for any backup shredder boxes owned by the BRR Scrapyard.

10. For calendar year (CY) 2018 and CY 2019, indicate, on a monthly basis, how many
motor vehicles were received and processed at the BRR Scrapyard.

11. Provide a general description of any depolluting processes and residual liquid removal
measures used at the BRR Scrapyard. Include any standard operating procedures,
employee training materials, presentations, and training schedules, detailing the process
of how the facility drains or removes fluids (e.g., oils, fuels, anti-freeze) from motor
vehicles and other types of scrap prior to shredding/crushing at the BRR Scrapyard.

12. Provide a general description of any depolluting processes and residual liquid removal
measures that the BRR Scrapyard requires by any or all of its upstream scrap suppliers
prior to acceptance of their scrap metal by the BRR Scrapyard. Include a description of
how BRR Scrapyard verifies that the depolluting measures have been taken by upstream
scrap suppliers.

13. Provide a general description of any air emission control equipment or process controls
currently owned and/or in operation at the BRR Scrapyard. Include any operating
parameter(s) of this control equipment that is monitored to ensure proper operation, if
applicable.

14. Provide scrap metal data for CY 2018 and CY 2019 for the total quantity of scrap metal
processed by the hammermill shredder (in gross tons/month) at the BRR Scrapyard.
Provide this data for both scrap metal input to the hammermill shredder and scrap metal
output from the hammermill shredder, if available.

CAA-02-2020-1456 5
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15. Provide the total hours of operation in hours per month for CY 2018 and CY 2019 for the
hammermill shredder at the BRR Scrapyard.

16. Provide the percentage of automobiles versus non-automobiles processed by the
hammermill shredder at the BRR Scrapyard for CY18 and CY 19, along with an
explanation of the data.

17. Provide example copies of any representative contracts or written agreements required of
upstream scrap suppliers regarding acceptance of motor vehicles and other types of scrap
at the BRR Scrapyard.

18. Does the BRR Scrapyard have an Environmental Management System (EMS) plan
pertaining to its shredder facility? If yes, submit a copy of its plan. An EMS plan is a set
of processes and practices that enable an organization to reduce its environmental impacts
and increase its operating efficiency. Information about EMS plans can be found on
EPA’s website, at http://www.epa.gov/ems.

19. Provide copies of any and all NYSDEC (State) and/or New York City (City) air
emissions permits or registrations to operate the BRR Scrapyard.

20. Provide the basis for any emission limit(s) that apply to the hammermill shredder in any
of the BRR Scrapyard’s air permits or registration with the State or City.

21. Provide all available emission calculations (e.g., particulate matter, lead, volatile organic
compounds, other hazardous air pollutants) for the BRR Scrapyard for CY 2018 and CY
2019.

CAA-02-2020-1456 6
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ATTACHMENT TO ENCLOSURE 1
CERTIFICATION OF RESPONSE

State of

County of

I certify, under penalty of law, that I have personally examined and am familiar with the
information submitted in response to the Information Request Letter and all documents
submitted with this response, and that based on my inquiry of those individuals immediately
responsible for obtaining the information, I believe that the submitted information is true,
accurate, and complete, and that all documents submitted with this response are complete and
authentic unless otherwise indicated. I am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment. I am also aware
that for one year from the date of the Information Request Letter, I am under an obligation to
supplement my response to the Information Request Letter if any additional information relevant
to the matters should become known or available to me.

NAME (print or type)
TITLE (print or type)
SIGNATURE

Sworn to before me this  day of , 2020

Notary Public

CAA-02-2020-1456 7
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ENCLOSURE 2

Page 5741 TITLE 42 THE PUBLIC

suibmitted 6o the President and to the Congress
not later than 48 months afber such dabte of enactment,
In the report, the Commission shall make recommenda-
ticns with respect Ho the approrm‘a te use of risk assess-
ment and risk management in ¥ eder latory pre

ams Lo pr { health effects
ich may ardous sub-

S, Thr\ Jom 1

propriated such sums &8 are necessary to carry outb the
acﬂwt]m of the Commission established by this sec

ferenices in laws to the rates of pay for G&-16, 17,
or 18, or to maximum rates of pay under the G enem]
mchedule, to be considered references to rates pavable
ander specified sections of Title 5, Governrnent Organi-
1 and Emplovees, see gsection 529 [title I, §101{c)Y{(1)]
of Pub. L. 101-509, seb oub in a note under section 5376
of Title 5.]

§7413. Federal enforcement

{a) In general
{1} Order te comply with SI¥
Whenever, on the basis of any information
available to the Administrator, the Adminis-
trator finds that any person has viclated or is
in violation of any requirement or prohibition
of an applicable implementation plan or per-
mait, the Administrator shall notify the person
and the Btate in which the plan applies of such
finding. At any time after the expiration of 30
days following the date on which such notice
of a violation is issued, the Administrator
nay, without regard to the period of violation
( ubject to section 2462 of title 28)—
{A) izsue an order requiring such person to
comply with the reguirements or prohibi-
tions of such plan or permit,
(B) issue an administrative penalty order
in accordance with subsection (@) of this sec-
tion, or
(C) bring a civil action in accordance with
stubsection (b) of this section.
(2} State failure to enforce BIP or permit pro-
gram

Whenever, on the basis of information avail-
able to the Administrator, the Administrator
finds that violations of an applicable imple-
menbation plan or an approved permit pro-
gram under subchaphter V of this chapter are
30 widespread that su 18 appear Lo
result from a failure of he State in which the
plan or perrit program applies to enforce the
plan or permit prograra effectively, the Ad-
ministrator shall so notify the State. In the
case of a permit program, the notice shall he
made in accordance with subchapter V of this
chapter. If the Administrator finds such fail-
ure extends beyond the 30th day after such no-
tice (90 dayvs in the case of such permit pro-
eram), the Administrator shall give public no-
tice of such finding. During the period beg
ning with such public notice and ending when
such State satisfies the Administrator that
will enforce such plan or permitb pr0< ALY
(hereafiter referred to in this section as pP—
riod nf‘ federally assumed enforcernent’), the
Admi rabor may enforce any reguirement
or prohibition of such plan or permit program
with respect to any person by-—

HEALTH AND WELFARE §7413

(A) issuing an order requiring such person
to comply with such reqguirement or prohibi-
tion,

(B) issuing an administrative penally
order in accordance with subsecltion (4) of
this section, or

[£8)} br*ngmg a civil action in accordance
with subsection (b) of this sechbion.

(3} EPA enforcement of other reguirements

Except for a requirement or prohibition en-
forceable under the preceding provisions of
section, whenever, on the bagis of any
inforra available to the Administr ator,
the Administrator f[inds that any person has
violated, or is in violation of, any other re-
guirement or prohibition of thiz subchapber,
section 7603 of this title, subchapter IV-A, sub-
aplter V or subchcbptur VI of this chapter,
ing , but not limited to, a requirement or
prchlbltlon of any rule, plan, order, walver, or
perrait promulgated, is &uod or approved undey
those provisions or subchapters, or for the
payment, of any fee owed to the United States
under this chapter (other than subchapter II of
this chapter), the Administrator raay

(A) issue an cx,de strative penally order
in accordance with suabsection (d) of this sec-
tion,

{B) issue an order reguiring such perscen to
comply with such reguirement or prohibi-
tion,

(O) bring a civil action in accordance with
subsection () of this section or section 7605
of this title, or

{D) requ the Attorney General to com-
mence a criminal action in accordance with

subsection (¢) of this section.

{4) Requiremenis for orders

An order issued under this subsection (other
than an order relating to a violation of section
7412 of this title) shall not take effect until
the person to whom it is issued has had an op-
portunity to confer with the Administrator
concerning the alleged viclation. A copy of
any order issued under this subsection shall be
sent to the State air poliution control agency
of any State in which the violation occurs.
Any order issued under this subsection shall
state with reasonable specificity the nature of
the violation and specify a time for compli-
ance which the Administrator determines is
reasonable, taking into account the serious-
ness of the violation and any good fai 3
to comply with applicable requireme In
any case in which an order under this sub-
section (or notice to a visolator under para-
graph (1)) is issued to a corporation, a copy of
such order (or notice) ghall be issued to appro-
priate corporate officers. An order issued
under this subsection shall reguire the person
to whom it was issued to comply with the re-
quirement as expeditiously as practicable, but
in no event longer than one yvear after the date
the order was issued, and shall be nonrenew-
able. No order issued under this subsection
shall prevent the State or the Administrator
from assessing any penalties nor otherwise af-
fect or limit the State’s or the United Btates
aunthority to enforce undey other provisions of
this chapter, nor affect any person’s obliga
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§7413 TITLE 42--THE PUBLIC

tions to comply with any section of this chap-

ter or with a term or condition of any permit

or applicable implementation promul-

zgabed or approved under this chapber.

(&) Failure to comply with new source reguire-
ments

Whenever, on the basis of any available in-
formation, the Administrator fin ds that a
State is not acting in compliance with any re-
guirement or prohibition of the chapter relat-
ing to the construction of new sources or the
modification of existing sources, the Adminis-
trator may-—

(A) issue an order prohibiting the con-
struction or modification of any major sta-
tionary source in V,nv area to which such re-
quirement applies;

{(B) issue an administrative penalty order
in accordance with subsection (@) of this sec-
tion, or

[£9)] bring &
(b of this se

civil action under subsection
ion.

Nothing in this subsection shall preclude the
United States from commencing a criminal ac-
tion under sub%cotion (¢ of this section at any
time for any such violation.
(b} Civil judicial enforcement

The Administrator shall, as appropriate, in
the case of any person thatb is the owner oy oper-
ator of an affected source, & major emitting fa-
eility, or a major stationary source, and may, in
the case of any other person, commence a c¢ivil
acbion for a permanent or temporary unction,
or to assess and recover a civil penalty of not
morve than $25,000 per day for each vielabtion, or
both, in any of the following instances:

(1) Whenever such person has violated, or is
in viclation of, any reguirems or prohibition
of an applicable implementation plan or p«
10 Such an action shall be commenced (A)
during any period of federally assumed en-
forcernent, or (B) more than 30 dayvs following
the date of the Administrator’s notification
under subsection (axl) of this section that
such person hag violated, or is in vicolation of,
such requirement or prohibition.

(2} Whenever such person has violated, or is
in violation of, any other requirement or pro-
hibition of this subchapter, section 7603 of this
title, subchapter IV-A, subchaplter V, or sub-
chapter VI of this chapter, including, but not
limited to, a requirement or prohibition of any
rule, order, waiver or permit promulgated, is-
sued., or approved under this chapter, or for
the pavment of any fee owed the United States
under th
this chapter).

3y Whenever such person ablempls o con-
struct or raodify a major stationary source in
any area with respect to which a finding under
subsection (a¥5b) of this section has been made.

Any action under subsection may be
brought in the district court of the United
States for the district in which the violation is
alieged to have occurred, o occurring, or in
hich the defendant resides, or where the de-
fendant’s principal place of business is located,

180 in original. The semicolon probably should be a comma.,

s chapter (other than subchapber 11 of
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and such court shall have
strain such violation, to require compliance, to
assess such civil pe.na,l‘b_y, to collect any f(,es
owed the United Btates under this chapter
(other than subchapter II of this chapter) and
any noncompliance assessment and norpwvment
penally owed under section 7420 of this title. and
to award any other appropriate relief. Notice of
the commencement of such action shall be given
to the appropriate State alr pollution control

wgency. In the case of any action brought by the
Adm*n*st‘”ato“ under this subsection, the court
may award costs of litigation (incl
able atbtorney and expert witness
party or parties against whom such action was
brought if the court finds that such action was
unreasonable.

jurisdiction to re-

{} Criminal penallies

(1) Any person who knowingly viclates any re-
guirement or prohibhition of an applicable 1"111)16‘—
mentation plan (during any period of federally
assunmed enforcement or more than 30 days after
having been notified under subsection (ay1) of
this section by the Administrator that sach per-
son 1® vielating such reguirement or prohibi-
tion), any order under subsection (a) of this sec-
tion, reqguirement or prohibition of section
7411{e) of this title (relating to new source p
formance standards), section 7412 of this title,
secbion 7414 of this title (relating to inspections,
ehe.), section 7429 of this title (relating to solid
waste combustion), section 7478(a) of this title
(relating to preconstruction reqguirements), an
order under section 7477 of this title (relating to
preconstruction requirements), an order under
section 7603 of this e (relating to emergency
orders), section T66la(a) or 7861b{c) of this title
relating to permits), or any requirement or pro-
hibition of subchapter IV-A of this chapter (ve-
lating to acid deposition control), or subchapter
VI of this chapter (relating to stratospheric
ozone control), including a requirement of any
rule, order, waiver, or permit promuigated or
approved under such sections or subchaphers,
and including any requirerment for the pavment
of any fee owed the United States under this
chapter (other than subchapter II of this chap-
ter) shall, upon conviction, be punished by a fine
pursuant to title 18 or by impriscnment for not
to exceed b years, or both. If a conviction of any
person under this paragraph is for a violation
committed afier a first conviction of such per-
son under this paragraph, the maximum punish-
ment shall be doubled with respect to both the
fine and imprisonment.

(2) Any person who knowingly—

(A) makes any false material statement, rep-
resenbabion, or certification in, or omits mate-
rial information from, or knowingly alters,
conceals, or fails to file or maintain any no-
tice, application, record, report, plan, or other
document reguired pursuant to this chapter to
be either filed or maintained (whether with re-
spect to the reguirements imposed by the Ad-
ministrator or by a State);

(B) fails to notify or report as required under
this chapter: or

(C) falsifies, tampers with, renders inac-
curate, or fails to install any monitoring de-

o
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Page 5743 TITLE 42 THE PUBLIC

vice or method reguired to be maintained or
followed under this chapter?

-
3

shall, upon conviction, be punished by a fine
pursuant to title 18 or by imprizonment for not
reore than 2 vears, or both. If a conviction of
any person under this paragraph is for a viela-
tion committed after a first conviction of such
person under this paragraph, the maximum pon-
ishiment shall be doubled with respect to both
the fine and imprisonrment.

(3) Any person who Enowingly fails

to pay any

fee owed the United States under thiz sub-
chapler, subchaplter II1, IV-A, V, or VI of this
chapter shall, upon conviction, be punished by a

fine pursuant to title 18 or by impriscnment for
not more than 1 year, or both. If a conviction of
any person under this paragraph is for a viola-
tion committed aiter a first comnviction of such
person under this paragraph, the maximum pun-

ishment shall be doubled with respect to both
the fine and imprisonment.

%) Any person who negligenily releases
the ambient air any hazardous air pal latant i
ed pursuant to section 7412 of this title or any
extremely hazardous substance listed pursuant
to section 11002(aX2) of this title that is 110t list-
ed in section 7412 of ¢ title. and who at the
time negligently places another person in irmmi-
nent danger of death or serious bodily injury
shall, upon conviction, be punished by a fine
under title 18 or by imprisonment for not more
than 1 year, or both. If a conviction of any per-
son under 'L paragraph is for a violation com-
mitted after a first conviction of such person
under this paragraph, the maximum punishment
shall be doubled with respect to both the fine
and imprizsonment.

(B)(A) Any person who knowingly releases i
the ambient air any hazardous air poliutant
ed pursuant to secction 7412 of this title or
extrermely hazardous substance listed pursuant
to section 11002(a){(2) of this title that is not list-
ed in section 7412 of this title, and who knows at
the time that he thereby places another person
in imminent danger of death or serious bodily
injury shall, upon conviction, be punished by a
fine under &title 13 or by imprisonment of not
more than 16 years, or both. Any person com-
mitting such violation which is an organization
shall, upon conviction under this paragraph, be
subject to a fine of not more than $1,800,000 for
each violation. If conviction of any person
under this paragraph is for a violation commit-
ted after a first conviction of such person under
this paragraph, the maximum punishinent shall
be doubled with respect to both the fine and im-

risonment. For any air poliutant for which the
Adm :.‘J.llr:b.(‘d,b()l' has set an emissions standard or
for any source for which a permit has been is-
sued under subchapter V of this chapler, a re-
lease of such pollutant in accordance with that
standard or permit shall not constitute a viola-
tion of this paragraph or paragraph (4).

(B} In determining whether a defendant who is
an indi ced an-

idual knew that the viclation
other person in imminent danger of death or se-
rious bodily injury-—
(i) the defendant is responsible onl
tual awareness or actual belief poss

7 for ac-
’emedq and

250 in original. Probably should be followed by a comma.
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(ii) knowledge possessed Ly a person other
than the defendant, but not by the defendant,
may not be atbtributed to the defendant;

except that in proving a defendant’s
of actual knowledge,
may be used, including evidenc
ant took affirmative steps to be
relevant information.

(C) It iz an affirmative defense to a prosecu-
tion that the conduct charged was freely con-
sented t0 by the person endangered and that the
danger and conduct charged were reasonably
foreseceable hazards of—

(i) an occupation. a business, or a profession;

possession
circumestantial evidence
b the defend-
shielded from

i W breatment or medical or sci-
ent‘Lc experimentation conducted by profes-
sionally approved methods and such other per-
son had been made aware of the risks invoelved
prior to giving consent.

The defendant may establish an affirmative de-
fense under ‘rh is subparagraph by a preponder-
ance of the evidence.

(D) All general defenses, affivmative delenses,
and bars to prosecution that may apply with re-
spect to other Federal criminal offenses may
apply under subparagraph (A) of this paragraph
and shall be determined by the courts of the
United States according to the principles of
common law as they may be interpreted in the
light of reason and experience. Concepts of jus-
tification and excuse applicable under this sec-
tion may be developed in the light of reason and
experience.

(B The term “organization’ means al en-
tity, other than a government, est-abhshed or or-
ganized for any purpose, and such term includes
a corporation, company, asscciation, firm, part-
, joint stock company, foundation, insti-
, trust, society, union, or any other asso-
ciation of persons.

(F) The term “‘serious bodily injury” means
bodily injury which involves a substantial risk
of death, unconscicusness, extreimne physical
pain, protracted and obvicus disfigurement or
protracted loss or impairment of the function of
a bodily member, organ, or mental faculty.

{8) For the purpose of this subsection, the
term “person’ includes, in addition to the enti
ties referred to in section T802(e) of this title,
any responsible corporate officer,

2 leg

{d) Administrative assessment of civil penaliies
(1} The Administrator may issue an adminis
trative order against any person assessing a
civil administrative penalty of up to 325,800, per
day of violation, whenever, on the basis of any
available information, the Administrator finds
that such person—
{A) has violated or is vieclating any require-
ment or prohibition of an applicable imple-
mentation plan (such order shall be issued (1)

during any period of federally assumed en-
forcement, or (ii) more than thirty days fol-

lowing the date of the Adrainistrator’s notifi-
catbion nnder subsection (a)(1) of this section of
a finding thabt such person has violated or is
violating such requirement or prohibition); or

(B) has violated or is violating any other re-
quirement or prohibition of this subchapter or

ED_006261A_00000135-00013
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apter 111, IV-A, V, or VI of this chapler,
including, but not limited to, a reguirement or
prohibition of any rule, 0‘”’101‘ waiver, permit,
or plan promulgated, is &uod or  approved
under this chapter, or for the payment of any
fee owed the United States under this chapter
(other than subchapler HH of ¢ chapter): or

{C) attempts to construct or modify a major
stationary source in any area wilh respect to
which a finding under subsection (a)(B) of this
section has been made.

The Administrator’s anthority under this para-
eraph shall be limited to matters where the
total penally sought does not exceed 3200,000 and
the first alleged date of viclation occurred no
more than 12 months prior to the initiation of
the administrative action, exceplt where the Ad-
ministrator and the Attornuy General jointly
determine that a matier involving a larger pen-
alty amount or longer period of violation is ap-
propriate for administrative penalty action. Any
such determination by the Administrator and
the Attorney CGeneral shall not be subject to ju-
dicial review.

(2}A)Y An administrabive penally assessed
under paragraph (1) shall be assessed by the Ad-
rainistrator by an ovder made after opportuniby
for a hearing on the record in accordance with
sections B854 and 5856 of title 5. The Administrator
shall issue reasonable rules for discovery and
Gther procedureq for hearings under this para-
uing such an order, the Adwmin-
give written notice to the person
d an administrative penalty of the
Administrator’s proposal to issue such order and
provide such person an opportunity to regquest
such a hearing on the order, within 30 days
the date the notice isg received by such person.

{B) The Administrator may compromise, mod-
ify, or remit, with or without conditions, any
administrative penalty which may be imposed
under this subsection.

(3) The Administrator may implement, after
consultation with the Attorney General and the
States, a field ¢ 1tat10n program through regula-
tions establi g appropriate minor violations
for which field citations assessing civil penalties
not to exceed $5,000 per day of violation may be
issued by officers or employees designated by
the Administrator. Any person to whom a field
citation is assessed may, within a reasonable
time as  prescribed by  the Administrator
through regulation, elect to pay the penalty as-
sessment or to request a hearing on the field ¢i-
tation. If a request for 2 hearing is not made

rithin the time specified in the regulation, the
penalty assessment in the field citation shall be
final. Such hearing shall not be subject to sec-
tion 554 or 556 of title 5, but shall provide a rea-
sonable opportunity to be heard and to present
evidence. Payment of a civil penalty required by
2 fleld citation shall not be a defense to further
enforcement by the United States or a Btate to
correct a violation, or bto assess the statutory
maximom penalty pursuant to other anthorities
in the chaptler, if the ation conti

(4) Any person against whom a civil penalty is
assessed under paragraph (3 of this subsection
or to whora an administrative penalty order is
issued under paragraph (1) of thiz subsection
may seek review of such assessment in the
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ed Stales District Court for the Distric
Columbia or for the district in which the vicla-
tion is alleged to have occurred, in whic y
person resides, or where such person’s principal
place of business s located, by filing in such
comt within 30 days following the date the ad-
ministrative penalty order becomes final ander
paragraph (2), the assessment becomes final
under paragraph (3), or a final decision following
a hearing under paragraph (3) is rendered, and
by simultaneously sending a copy of the filing
by certified mail to the Administrator and the
Abtorney General. Within 30 days thereafier, the
Administrator shall file in such court a certified
copy, or certified index, as appropriate, of the
record on which the adminizstrative pena
order or ABSEREY ent was {ssued. Such court
not set aside or remand such orvder or a Fer
ment unless there is not substantial evidence in
the record, taken as a whole, to support the
finding of a violation or unless the order or pen-
alty assessment constitutes an abuse of discre-
tion., Such order or penallty assessraent shall not
be subject to review by any court except as pro
vided in this paragraph. In any such proceed-
ings, the United States may seek to recover
civil penalties ordered or assessed under this
section.

(8) If anv person fails to pay an assessment of
a civil penalty or fails to comply with an admin-
istrative penalty order—

{A) after the order
, OP

{B) after a court in an action brought under
paragraph (4) has entered a final judgment in
favor of the Administrator,

Unit

[

or assessment has become
fi

the Administrator shall regquest the Attorney
General to bring a civil action in an appropriate
district court to enforce the order or to recover
the amount ordered or assessed (plus interest atb
rates established pursnant to section 6621(aX2)
of titie 26 from the date of the final order or de-
cigion or the date of the final judgment, as the
case may be). In such an action, the validity,
amount, and appropriateness of such order or as-
sessment shall not be subject to review. Any
person who fails to pay on a timely basis a civil
penalty ordered or assessed under this section
shall be reqguired to pay, in addition to such pen-
alty and interest, the United States enforce-
ment expenses, inciuding but not limited to at-

torneys fees and costs incurred by the United
Btates for collection proceedings and a quar-

terly nonpayment penalty for each guarter dur-
ing which such failure to pay persistz. Such non-
payviment penalty shall be 10 percent of the ag-
gregate amount of such person’s outsbtanding
penalties and nonpayment penalties accrued as
of the beginning of such guarter.
{e} Penalty assessment criteria

(1) In determining the amount of any pena
to he assessed under this section or section
T604(a) of this title, the Administrator or the
court, as appropriate, shall take into consider-
ation (in addition to such other factors as jus-
tice raay reqguire) the e of the business, the
economic impact of the penalty on the business,
the violator’s full compliance history and good
faith efforts to comply, the duration of the vio-
lation as established by any credible evidence

o'
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(ncluding evidence other than the applicable
test method)., payment by the viclator of pen-

altics previously assessed for the same viola-
tion, the econoraic benefit of noncompliance,

and Lhe seriousness of the violation. The court
not assess penalties for noncorapliance
with administrative subpoenas under sechion
76807(a) of this title, or actions under section 7414
of this title, where { viclator had sufficient
cause o violate or § or refuse to comply with
such subpoena or action.

{2y A penally may be assessed for each day of
violation. For purposes of determining the num-
ber of days of violation for which a penaltg« may
be assessed under subsection (b or (A1) of this
spctior or section 7604(’&’) c‘;f this ti’ble oY an as-
56 *G of this
it ; ir poliu-
tion control agency has notified the source of
the viclation, and the plaintiff makes a prima
facie showing that the conduct or events giving
rize to the vieolation are likely to have con-
tinued or recurred past the date of notice, the
days of violation shall be presumed to include
the date of such notice and each and every day
thereafter until the violator establizhes that
continuous compliance has been achieved, ex-
cept to the extent that the viclator can prove by
a preponderance of the evidence that there were
intervening days during which no viclation oc-
curred or that the violation was not continuing
in nature.

{fy Awards

The Administrator may pay an award, not Lo
exceed 310,000, to any person who furnish
formation or services which lead to a crim
conviction or a judicial or administrative civil
penalty for any violation of this subchapter or
subchapter 111, IV-A, V, or VI of this chapter en-
forced under this section. Such pavment is sub-
ject to available appropriastions for such pur-
poses as provided in annual appropriation Acts.
Any officer3 or emplovee of the United States
any State or local government who furnishes
information or renders service in the perform-
ance of an official duty is ineligible for payvment
under this subsection. The Administrator may,
by regulation, prescribe additional criteria for
eligibility for such an award.

{g) Settlements; public participation

At least 30 days before a consent order or sel-
tlement agreement of any kind under this chap-
ter to w h the United States is a party (oth
than enfor(*emert actions under this section,
secbion 7420 of this title, or subchapler 1T of Thls
chapter, whether or not involving civil or
nal penalties, or judgraents subject to D
ment of Justice policy on public participa
is final or filed with a court, the Administrator
shall provide a reasonable opportunity by notics
in the Federal Register to persons who are not
named as parties or intervenors to the action or
ratter to comment in writing. The Adminis-
trator or the Altorney General, as propriate,
shall promptly consider any such written com-
ments and may withdraw

v or withhold his con-
sent to the proposed order or agreement if the
comments disclose facts or considerations which

350 in original. The conuma probably should not appear.
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indicate that such consent is inappropriate, im-
proper, inadequate, or inconsistent with the re-
guirements of this chapter. Nothing in this sub-
section shall apply to ¢ivii or criminal penalties
under this chapter.
{(h) Operator

For purposes of the provisions of this section
and section 7420 of this title, the term *‘opera-
tor”, as used In such provisions, shall include
any person who is senior management personnel
or a corporabe officer. Excepl in the case of
knowing and willful vielations, such term shall

not in de any person who is a stationary engi-
neer or bechnician responsible for the operation,

reaintenance, repair, or monitoring of equip-
ment and faci 11b1-ﬂ‘3 and who often has super-
visory and trai o dutbies but who is not senior
management p-Jrsyonnel or a corporate officer.
HExcept in © case of knowing and willful viola-
tions. for purposes of subsection (¢)4) of this
section, the terra “a person” shall not include
an employee who is carrying out his norraal ac-
tivities and who is not a part of senior ruanage-
rmaent personnel or a corporate officer. Except in
the case of knowing and willful vicolations, for
purposes of paragraphs (13, (23, (3), and (&) of sub-
section (o) of is section the term “‘a person”
shall not mclndp an employvee who is carrying
out his npormal activib and who is acting
under orders from the emplioyer.

(July 14, 1955, ch. 360, title I, §113, as added Pub.

L. 91-604, §4 (a), Dec. 31, 1970, 84 Stat. 1686;
amended Pub. L 92-157, title III, §302(h). (o),

Nov. 18, 1971, 85 Stabt. 464, Pub. L. 93-319,
§68(a)1)—3), June 22, 1874, B8 SBtatb. 259; Pub. L.
9505, title I, 88111, 112(2), Aug. 7, 1977, 91 Btat.
704, T05; Pub. L. 95190, § 142 10)- (2 3 (b)), Nov.
16, 1977, 91 Btat. 1400, 1404; Pub. L. 87-23, §2, July
17, 1881, 96 Stat. 139 Pub. L. 101-549, title VII,
§701, Nov. 15, 1890, 104 Btat, 26872.)

CODIFICATION

Section was formerly classified to section 1857¢-8 of
this title,
A

DMERTS

1990—Pub, L. 101-549 amended section generally, sub-
stituting present provisions for provisions which relat-
ed to: in subsec, (&), finding of violation, notice, com-
pliance order, civil action, State failure to enforce
plan, and construction or modification of major sta-
tionary scurces; in subsec. (), vio'laﬁm‘s DY owners or
oper: s of major st onary oom(cu,
penalties; in subsec
subsec. (e), & 1 industry

1981—8Subsec. (e). Pub. L. 97

1977 —Subksec, (a)b), Puab, L. 858
(8).

95-85

(). Pub. L.

1 acbion for

ssess and
3 than SZR 0’00 per day
of viclation, or both, r such person” for “‘rnay
commence a ¢ivil action for appropriate relief, includ-
ing a p(‘ﬂmonant or Lpnf‘pmav v injunction, whenever
any person” in pro ons preceding par. (1), inserted
references Lo S,ubcsev ()5 of this section, sections 7419
lations under part in par.
>¢. {(d) of thig section in
(3), and, in provisions followi par.
e commencement of civil actions to

recover a Cl

@

(5), authorized b
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and nonpayment pen-
title, expanded jurisdic-

districts in
"nrred and to author

TECOVer non compliance penal
bies uvdpr wtion "420 ﬁf thl :

tf‘ct court
ance, o a "
ander s 7420 of this bitle, enumerated factors to
be baken inbo consideration in determin the amounb
of ¢ivil penalties, and authorized award of costs to
the parbty or parties against whom the sachtion was
brovght in cases where the court finds that the action
was unreasonable

Subsec. (b)3). %.’u‘r .. 95-180, §111(a,)(]()'), {11), inserted
ozone):”", and subsbitubed <7624 f-)r TE0,
on” for “conversion) section’, and

r “orders) or’.

wec, (¢)(1). Pub. L. 895-95, §111(DA), (2). substituted
“any order issued under section 7419 of this title or
under subsection {(a) or {(d) of this section” for ny
order issued by the Administrator under subsection (a)
=ction” in subpar. (8), struck out reference to
section 119%g) (as in effect before the dabe of the enach-

mentb of Pub. L., 95-8 n subpar. (C), and added subpar.
(D).

Subsec. ()(AXB). Pub. L. 55-190, §14{a3(12), inserted
“or’ a “section,”.

#Subse D). Pub, L., 95180, §14(a)(13), substitubed
1977 subsection’” for 1977y subsection”’ and “‘pen-
alties), or” for “penalties) or””

(CH}3), Pub. L. 86 {111 AE). added par. 3).

(d@). Pub. L. 95-95, §11%(a), added subsec. (L.
(1. Pub. L. 95-190, M/i( 3(14), substitut
ionary source w 1 is unable bo comply
wirement of an applicable implementation
plan an © » for “an order for any stationary source”
and “such mqu]runpnt" for “‘any reqguirement of an ap-
plicable implementation pian™.
Subsec. (O(IE), Pub., L. 85-190,
provision relating to
T420(a)(2)(B) or (C) of b
noncompliance penalties bive
oo bo subsec. (b3 or (g) of

with any

§14(a)(15) red
section
relating bo
9, and ref-

Bubsec. (X2, Pub. L §14(aX(186), inserted pro-
visions relating to ncxtmns by the Adminis-
trator of compliance with requirements of this chapter

Btate ord ssued under this subsection.

Subsec., (Ax4¥Ay Pub., L. 95180, §14(a)(1T: sub-

i Pt upon” for “title upon”.

Subsec. (AX5){A). ub, L. 85-190, §14(a)(18), sub-
stituted “an additional peried for” for “an additional
period of”.

Subsec, (8. Pub. L. 95190, §14(ay(19), struck oub
reference to par. (3) of this subsection.

Subsec., (G(10). Puab. L, 95-180, §140a)(20), substituted
“m effect’” for “issued’, “Iede for “‘other”, and
“a ion wnder” for “or”,

ac. (A¥11.
“and in effect”
trator)”.

1874—Bubsec. (aX¥38). Pub, L. 93-518, §6(z)1), in
reference to section 18457c-10() of this titie (rela
energy-related authorit

rab, L. 95-190, §14(a)(2L), subslit 3
for ““(and approved by the Adminis-

erted
ng Lo

Subsecs. (bX3), (0)(AXC). Pub, 1., 93-318, §6(a
inserted refep ence. to section 18b7c-10{(g) of this
1971—Bubsec. ). Pub. L. 92-157, §302(b3,

LAY bbfue “during”’
enforcerment’,

and ‘, or (B)’ after **

Suhsec. ()(1X(A). Pub. L. 92-157, §302(¢c), inserted “*(1)”
vefore “duaring” and *, or (ii)” after ‘assurmed enforce
ment’,

HEFFECTIVE DATE OF 1977 AMENDMERT

Amendment by Pub, L. 95-95 effective Aug. 7, 1977, ex-
cept as otherwise expressly provided, see section 406(d)
of Pub. L. 95-95. set out ag a note under secbion 7401 of
this title.

PENDING ACTIONS AND PROCEEDINGS

<uibs, actions, and other proceedings lawfully com-
menced by or against bthe Administrabor or any other

5 an Air Act, as in
eff,\,’r 1mm_dmte1v J"‘ oy to the enactment of Pub, L.
95-85 [Aug. 7, 19771, not to abate by reason of the taking
(‘ffmt of Puab. L. 958 n 406(a) of Pub. L.
95-85, set out as of 1977 whiment

1

\IC)T)IFICA”’IO"' OR RESCISEION OF RULES, REGULATIONS,
DETE AT CONTRACTS CRRTIFI-
AUTHORIZATIO PIELEGATIONS, ANU OTHER

A1l rules, regulations, orders, determinabions, con-
tracts, certifications, authorizations, delegations, or
obther actic = nade, or taken by or pursu-
ank to act July 14 r Ach, as in effect
immediately pricr brnent of Pub. L.
95-8b [Aug. 7. 1877} to continue in full force and effect
antil modified or rescinded ordance with act July
14, 1955, as amended by Pub. L. 95 [this chapte
secbion 406(h) of Pub, L. 85-95, set out as an F‘ff(‘(‘ >
Date of 1877 Amendment note under section 7401 of this
titie.

TRANSE OF FUNCTIONS

Federal Power Commission terminated and its func-
tions, personnel, property, funds, ebte., transferred to
Secretary of Energy {except for certain fun ns trans-
ferred ’bo Federal Energy Regulatory Com ion) by

1381
ions T151(b), TL7i{a), 7172(a), 7291, and of this
title.

1Y
7293

§7414. Becordkeeping, inspections, monitoring,
and entry

{a} Authority of Administrator or authorized rep-
resentative

For the purpose (i) of developing or a
in the development of any implementation pl n
under section 7410 or section 7411(d) of this title,
any standard of pﬁriormwrcp under section 7411

of this title, any emi 1 standard under sec-
tion 7412 of thi ble,, or a,ny regulation of solid

waste combu under section 7428 of this
title, or any regulation under section 7429 of this
title (relating to solid waste combustion), (i) of
determining whether any person is in violation
of any such standard or any requirement, of such
a plan, or (iil) carrying out any provision of this
chapter (except a provision of subchapter II of
this chapter with respect to a manufacturer of
new motor vehicles or new motbor vehicle en-

(1) the Administrator may !
son who owns or operates any emission source,
who manufactures emission control equi pm@rjt
or process equipment, who the Administrator
believes may have information necessary for
the purposes set forth in this subsection, or
who iz subject to any requirement of this
chapter (other than a manufacturer subject to
the provisions of section Th25(c) or 7642 of this
title with respect to a provision of subchapter
11 of this chapbter) on a one-time, periodic or
continuous basis to—

{A) establish and mainbain such records;

{B) make such reporis;

(C) install, use, and maintain such mon-
itoring equipment, and use such audit proce-
dures, or methods;

(D) saraple such emissions (in accordance
with such procedures or methods, at such lo-

quhf? arny per-

180 in original.
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